There was no hazard present so long as the portal buses remained
stationary (Tr. 44, 53-54).  However, there is no probative evidence in
the record to establish the probability of occurrence had the portal buses
been placed in motion with empty sanders.  In this regard, the record contains
only the inspector's speculation that lf[i]t could well happen" (Tr. 44).
To hold otherwise on the facts of this case would, in effect, require that
official notice he taken that all violations of the type charged present
a probability of occurrence classified as "probable," without regard to the
particular conditions existing along the haulage.

In view of the foregoing, it is found that the violations were of
moderate gravity.

E.   Remaining Penalty Assessment Criteria

Based upon the stipulations entered into by the parties, I find:
(1) that the Respondent demonstrated ordinary good faith and attained
compliance after the issuance of each citation; (2) that the Respondent is
a large operator; (3) that the Respondent's history of previous violations
is moderate; and (4) that the assessment of the civil penalty in
this proceeding will not affect the Respondent's ability to continue in
business.

F.   Significant and Substantial Criterion

The inspector included findings on the face of each citation that the
violations were of such nature as could significantly and substantially
contribute to the cause and effect of a mine safety or health hazard. His
testimony indicates that the determination was based upon an application of
the test set forth by the Interior Board of Mine Operations Appeals in
Alabama. By-Products Corporation, 7 IBMA 85, 94, 83 I.D. 574, 1 BNA MSHC 1484,
1976-1977 CCH OSHD par. 21,298 (1976) (Tr. 50-51).  This test was overruled
by the Commission in National Gypsum Company, 3 FMSHRC 822, 2 BNA MSHC 1201,
1981 CCH OSHD par. 25,294 (1981), wherein it was held:

[T]hat a violation is of such nature as could significantly
and substantially contribute to the cause and effect of a
mine safety or health hazard if, based up'on the particular
facts surrounding the violation, there exists a reasonable
likelihood that the hazard contributed to will result in an
injury or illness of a reasonably serious nature.

3 FMSHRC at 825.  Additionally, the Commission stated that:

Although the [Federal Mine Safety and Health Act of
1977] does not define the key terms "hazard" or
"significantly and substantially," in this context we
understand the word"hazard" to denote a measure of danger
to safety or health, and that a violation "significantly
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